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Sg of AE 5 
ARGUMENTS 


* Ar the Court of 


KINGS: BENCH, 


Upon his Lordfhip's Motion for B AIL, 
The 29th.day of May, Term. Paſch. i682, G&c. 


Mmediately after his Lordſhip was in Court, the returo of the 
Habeas Cor {ry was read, and Mr. Sawders (of -Council for his 
Lordſhip) did move the Court, That whereas in Eaſter Term 
1681, the Court had diſiniſfd his Lordſhip with a Declaration 
that they would take into their Conſideration till the Zerm fol- 

lowing,what anſwer they would make to whathad then been faid to them 
by his LO and his Council; he therefore moved, That they mighc 
now accordingly know the ' leafure of the Court, and that they would 
be pleaſed to grant Bail to the Earl of Dazby. | 


. Bit before the ſaid Mr. Sauders could well have pronounced the fore- 
oing words, the Lord Chief Juſtice Pembertox did reprimand the ſaid 

. Sanders for having offerd to impoſe upon the Court what had ne- 

ver been ſaid by them” ſaying, that there was no fuch thing as their 
beving faid at any time that they would take the Earl of Danby's 
e into farther conſideration ; for that they had told my Lord of 
Pau9 the laſt time, that it was not in _ power to give _— 


2 The Earl of O” Arguments 


Religf at all, and that he nc wonderd , and mult extremel 


blame Mr. Sanders for 0 rt again in a matter to 'whic 
_ had a iven ſuch a noliive joe and could not but ad- 


iſinkrm his ch 
he wh LS dy BiVk | 
unn fary \ 


To all which Me. Ig eps, cha he TNT] his} Lord- 
ſhip's pardon if he had mils DEA underſtand 
that his Lordſhip had ould tale. time to conſider 
of my Lord of Danbys Caſe till Jo ng Term ; but that if ir 


iſtake, he guſt Fe _ & did believe the 
a 
or umſclt for a on 1 ſaid to 


the Lord Chiet Ju ſtice, Þ Th met i an Objetion peed he did not 


Lo t as I 5 
FTI ILEETES-c A 
ime to cofffider'of Fo ahi 


Lord(hip's being laſt there ; for that his Lord 5 99 -; a 

to the reſt of x 4 Judges which were upon the ; ah with him, and to 
all other perfons whatſoeverwho-were tlieh it Court, whether his Lord- 
thip had not ſaid that if he (meaning the Leh of Danby) apy they 


nk, time.to n&der- of bs £- _y ext da 
— RE, for r 7 thar tos be 
y Lord ſtice himſelf, ie ys he _—y 


nog from or Go uy = id chat y his humble thanks to them fe = 

his Pp): ad, t 
hntzed ro meet with ſuch an jr 9p f- ried \ Arik AP 
matter which in Oceeg, to be of fo great weight is he » Gone not 
but he ſhould* take: this Caſe of his appear-to be.- .':2 /< - 


But yet that it did give him reaſon to believe that he came with ſome 
prtjithce :before; his Lordſhi IP , and that: they were 10 much pr prepolicdied 
xi:this rhatter; that if he. did. not think every Man in, I would 
god that he: might be concern'd in what reſolution be given in 
this Caſe, as well as himſelf, he ſhould: ſcarcely tÞ ventured upan 
it, though he had, lain fo; long. under fo unreaſonable a' Confinement 
as he took hintſelf to do; og therefore he muſt deſire their Lordſhips. 
patience and -attention to. what he | had. to offer in his *own behalf, 
4nd_-(as he believed). in the behalf of the. HAD - the Subjett in Bt 


neral. 


His Lordſhip diedting himſelf to. _ Load Chief Juſtice, laid, Te 
was juſt now-a.year fince- he was before his Lordlhip in this Court, and 
that he [was aſſured, that his Lordſhip did chen pleaſe to tell him that 
they would take tume to the following Term to conſider of what they 
thould think fir;to.doe.in his Lordſhip's Caſe ; But'he faid, thar FX 
was then taken the! firſt. day of: that following Term to prev 
coming G cher, by s an Indlimen which Was brought agaioſt him n (red 
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at the Court of King's-Bcnch, Ge. 3 


of Sir End Bury Godfrey. & | 


» He.ſaid: he did not wonder at it; Becauſe there was, nothing ſo 4/ack, 
which had ngt--been Invented-to be faid againſt him, -but he confeſſed 
he did wonder to- hear, that ſuch an, Eyidence' of an 17//6 Papi (who 
was .upon Tryal tor his own Life, ' and upon an bear-ſay.only) thould be 

ieved againſt an Engliſh Proteſtant, by (a. Jury ot. Engd;/ſh men, and 
; a þ1 ns rf but 'yet that that wonger had been. much a- 
ed, when he heard that the ſame foreman. had: been as fayourable in 

Wk of @ Nptorious Murther, as he had; been ready to find\that Mur- 
ther againſt him, which had not the leaſt probability in it, and which 
no man could. think of with more Deteſtation both -of the Fatt, and of 
any Mas that could have an hand in it, than himſelf. . 

o However; this prevented him from coming ;there' again till after no- 
ge had been} given to Sir Edmwnd-Bury Godfrey's Brothers, to know 
if they had any thing further to fy; againſt him on that matter, 
and that he. could get himſelf Diſcharg'd from that Indiitment; and as 
the wretch himſelf Fitz Harris. (who had accuſed him)+he did 
o days before his Death, ſend the; Miniſter of: the Tower to his Lord- 
1p, to beg of him, that before he diced, his, Lordſhip would forgive 
him his having ſworn f: fy againſt him; and he did confeſs, that-he- 
was/ put; upon-it to ſave his own Life, and did-fay by. whom , he was 
prompted. to. it;-. and whether it proceeded from thoſe Men , who 
might think their Villanies, diſcovered, and ſo might fear they could no 
way be ſafe; but by putting that matter-yet, farther againſt him, 'or from 
what other Cauſe his Lordſhip could not tell, but (if his Lordſhip ws nat 
miſinformed ) he did hear that ſome Men were ſtill endeavouring to ger 
ſomething 'more of the ſame nature to be ſworn againſt him, if they-can 
cantrive how-to make their forg'd. Teſtimonies to agree about it. - /; | 


He faid he thought that time would have tired out the malice of 
ſuch Bloud-ſuckers before now whom he had found ſo buſie, for the 
firſt year and half after his Impriſonment, that he was not a Week with- 
out Endeavours uſed by ſtrange People to get to ſpeak with him, and 
ſuch as he had reaſon often to ſuſpe&t to be X'nights of the Poſt; amongſt 
whom the ſtory of one Magrath (another 1riſh Man.) he faid, was no- 
tably remarkable in his endeavour (under pretence of -kindneſs) to have 
—_ him their 7oo! to prove that Sir Fdmund-Bury Godfrey had killed 
himſelf; but he ſaid he had. the good. fortune. immediately to dere? 
that Villany, as he hoped yet to live to doe of ſome others; but that 
in the mean time he foreſaw, that he was always to be a particular Ob- 
ject of the malice of ſuch men, ſo long as he was left under this Con- 
finement, from which he ſaw no hopes to be relieved but by that Court, 


where the Law Dire&s every Exgii/h ran to come far Juſtice, that is 
oppreſsd in his Liberty. | ed 


He faid he hoped his Lordſhip would forgive him for having been 
e little tedious on that Subject of Sir Edmund-Bury Godfrey, ' becauſe 


his 


@ 
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his Repritation had been ſo niveh Expoſed iff thee pafticular;. and befors 
that Corftt. SF haanh = 
After his diſcharge from that Indiftment, "he ſaid there ſeemed to be a 
probability of the Call of a Parliament in fttie Thott time, 'ahd whens 
ever he\could give himſelf the leaſt hopes 6f that, he reſolve” to troy= 
ble no'other place; But that now he had not the leaſt of that 
kind, and that he had been a*Priforier above three years, afid Yet could 
ſafely fwear, he was without the” knowledge to that day; forr what raul 
Crimes he was Committed; only he knew thht the nate of 7reaſor hilt 
been laid to his Charge, withbut ſaying wherein the 77ea/os confiſtes: 


He -faid- he- came therefore now to that Cart (av the-ohly propet 
place for all Perſons to reſort to for their Lberty) and h& Was forry; 
that he was put to the great diſadvantage of ſpeaking in his own Caule, 
but becauſe he ſavy the laſt tire he was thete, that ſothe fault Teertied "tg 
be found with his Councils, for'urging things Which ſeerned”f0 relate tg 
matters of Parliament (although upon a due conſideration of his requeſt 
there'is nothing in-it which does touch rheie Juriſdiftion) he lad ch6- 
ſen rather to rely upon the Coutts ning his defts, thin put any 
further hardſhips upon' thoſe Getitlemen who: had beet his Council,” to 
whom he had been more beholden, than they had beerito him; for chat 
= had undergone ſore unheard-of rebutes already in another place; for 
offering; to be of / Council with hich (though in matters of Law) whieh 
he believed had never been heard of but in his Caſe, and hs hoped that 
(when all his Circurnſtafices ſhall have been well conſidered) he ſhall be 
the laſt Exg/if6 ran that will ever have fo tfiany hardſhips put upott liitt/ 
as will appear to be through every part of his Caſe. 1 Ky 
Y . | Ad) ; 


In the firſt-place he ſaid, that he had beert both Accuſed afid Commit- 
ted, without any Oath or Affidavit made spainſt him, for 'atiy Crime 
whatever ; Which had been in the Caſe of no other Lord but himſelf, and 
he did believe of no'other Man. | 


Secondly, That there was no particular Treaſon mention'd ih the 4rti- 
cles againſt him, only the word TRAITEROUSLY had been applyed 
to things which were not Treaſon, if they had been true (as was then de-- 
chred by Sir William Jones the King's Attorney) and he ſaid , there were 
good ſtore of Witneſſes to prove, that when it could tiot be friaintained 
by Argument in the Z/onſe of Commons, that any of the Critnes men- 


rion'd againſt him were 7reaſon; It was anſwered by one” of the long 
Robe there, (who would not have to have aſſigned the gs 


had there been any) that however they ought to give the #27/# of F7igh» 
Treaſon tothe Articks, for that otherwiſe they would dwindle to nothing 
when they came into the Fiouſe of Peers. Now in the Impeachments of the. 
other Lords ( not to meddle with the Truth or Falſity- of 'their Acaw 
ſers) they were Chargd with the higheſt Treaſons in Natnie, and uppty 
Oaths made againſt them. | 


Thirdly, When 2 ſhort day was ſet by the Lords for his being heard; 
cok . and 


af. the Colrt of Kine's-Bench,@. G 


and that he appeared that day accordingly, his Council was then Threatned 
if -tHey:did dareto plead matter of Law for him: Which he faid was never 
ney of bef6re.avany Man's Caſe whatever; nor 40 the worſt of. times. , 


:  Foarthly,' He'faid if all the Articles kad -beentrue againſt him, and had 
been Treaſon; he had his Majeſty's Pardon (Which he-then ſhewed to the 
Court; and demanded the: benefit - of it) ſaying, that that did pardon 
bottyhis: Crimes (if he were Guilty of: any) and his Impruſonment;, -and 
yet; that.both that- Parden and he, had been Priſoners together tor above 
three years (of! which he faid he durſt confidently afhirm, that his was 
the firſt.Precedent ſince/the Conqueſt: 


Fifthly, He ſet forth that he had not only his Majeſty's Pardon, but 
that there had been his Majeſty's Declaration of it in his Speech to his two 
Houſes of Parliament, together with a; Dec/aration of his Innocency, and 
2 Declaration'that: he would give him his Pardon ter times over, it that 
were defeQtivecitherin matter or form. 'And 1n this alſo he faid that his 
Cafe wasnot only particular frorh any others, but that ſuch. Declarations of 
the. King's Intentions to- Pardon (although the forma! Pardons have not 
been obtained) have heretoforebeen alone a ground to procure Bailat leaſt, 
whenthe Party hasbeen the King's Priſoxer and at the King's Suit, which 
he ſuppoſed was not doubted in his Caſe. 


. Sixthly, Heſaid that he had not only been thus Committed, and thus 
detained for above; 40 Months, but he-had-been kept a Priſoner without 
any proſecution ————_— that time; which is another ſuffi- 
hv (HT of Aran for Bai Noorymarrm get neaoink £4 Gears 

-undergone puniſhtnents greater .than ithe Crimes a 

againſt him: cotild:! have deferved, -if or has been true; both by the 
length of his Impriſonment (which was agreed to.be a ſufficient Ground 
for Bail, bott-by-the King's Council and the Priſoner's, inthe Arguments 


on:the Grand; Habeas _ 3* Car.-as alſo in Metvins Caſe, 1* Car. 
and in Sir 7ho. Darne/'s and other Caſes. 


y the Inconvenience of his Accommodations in the Priſon, for aboye 
two: years and a half of the time. _ | 


By two moſt dangerous Siekneſſes in the Priſon. And 
aI08 | | 


By the loſs of. divers of. his: Family. ſince his being in Priſon, who 
would ſome of them moſt certainly not have been in thoſe places where 
they have been loſt, had he. been at hberty;), 


\ 


:: He faid he was informed, that. his Majeſty had been again pleaſed to 
give-his Dire&tions to Mr. Attorney, to give his Conſent a ſecond time 
to ;his Bail, and: -he did-beg leave-to ask Mr. Attorney, if it were ſo? 
Whereupon- Mr. Attorney did -fand up,. and fay, that he had his Ma- 
jelty's DireCtions to give his Majeſty's Cgnſeat again-to his Lordſhip's 


being Bailed 15111 
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His Lordſhip did thereupon-ſay, that this alſo: was þ avon ew 
Caſe ;'and he da velieve.there was ſcarce-aPrecedent mw he. World, of, the 
King's Priſoner, and at the King's Suit, not being Bailed when there hath 
been the Xing's Conſent to it; unleſs where the Priſoner-hath  not--been 
able to find ſufficient Security: for his Appearance to abide his Trial.” For 
that the two only Juſtifiable Grounds tor the: Continuance of Reftraint 
by the Law are, either for keeping the Party from being able to.d6e any 
harm by his beirigat Liberty, (of which the King ' is:the beſt Judge): or 
for ſecuring the Party to abide the Judgement of 'the Law, (in-which 
the Court ought to have good ſatisfa&ion) and fa'they inight” hays fu 
ficiently in his Caſe. $35 I  Soby 
He ſaid, that the Precedent would be-no leſs ſtrange and new-againſt 
the King, than againſt himſelf, it" chey ſhould nor/permit-hint\to be Bailed 
under'ſuch Circutnſtances: For'ihe had heard, that the-Law did 'adwvir 
of no Abſurdity; Now he did deſire to know,. how any thing could-in 
reaſon'be more ab/ard on behalf of the Xivg,"than:it the Aing's Prifaner 
and at the King's Suit, ſhould/be kept in Prifon' by | any 6f . the Xing's 


Courts, againſt the Xing's Will 


Or how faid he can any thing. be more dangerous ta-the o—_ or 
be a plainer failure of Juſtice (whatever may be pretended to the con- 
trary) than to ſay, that there can be any: ſuch reftraint.6f  Emg/z/h li- 
berty; as cannot obtain ſo muchas Bail, but'by the leave bf the Houſe 
of Lords? When that Houſe car neither -meer/but whenithe King plea» 
ſes; nor can never ſit longer than he pleaſes: -Sorhat to fay'a Man -thall 
be a cloſe Priſoner (1 meant by that a Priſoner without-Baik; for Bail -it 
ſelf is Impriſonment in the Eye of the Law) tilt he ſlidll-be: diſcharged 
by the Houſe of Lords; 'is to ſay, thats man ſhall be a/Priſoner during} 
the Xing's pleaſure; which was the Great Grievanice-coimphined! of , 
when the Petition of | Right was granted; and\that was thought to have 
fully and for ever Redreſſed that Grievance i. 1h nh * 


But if after fo many heats and diſputes which) our! Anceſtors have lad 
with the Crown about their Liberties, this DoCtrine ſhould now te ad 
mitted for Law ; We would ſeem to endeavour, (as much as in us lies) 
to bring it to this Concluſion, and-be/:our own Felos' De fe; | That 
the King ſhall have a way found out by our ſelves, and without his ſeeks 
ing how he may Impriſon any Man, or nuhber of - Men whin! he' pleaſes 
in-a Parliamentary way; and'by Difſolving that Parliament, be may'kee 
them as long as he pleaſes in a Priſonwithout remedy : But that he ſhall 'yes+ 
ther have power to Relieve us bimſelf by his own Authority, nor by his 
CourtFof Juſtice: '' So'as'in ſhort by this Dottine ; The: King ſhould on- 
ly ha wer to hurt his Subjefts 445" thiich and as long-as he: plea; 
es, but ſhould not'be able ro doe them any Right if 'he would; and then 
we ſhall have Magna Charta atid the Petitven' of 'Right Reveris'd,.in« 
ſtead of receiving that beriefie by "them; which the Kings of Emland 
have been ſo Gracious as to give us, and all the Learned Writers uport 
thoſe happy Laws of Liberty have told us we are ſecure under, at al 
times, and againſt all Accidents whatever. He 


at the Cotirt of King'sBench, Gr. 3 


He then begg'd leave to obſerve to his Lorthip'what' he found in my 
Lord Chief Jattice Coke's Comments upon Magna Charta, who ſaid, that 
the words Nulli Vendemus, Null; Negabimus, aut Difſeremus Fuſtitian 
veal Rettum, are ſpoken in the Perſon of the King, who: (in ry as 
of Law) is always preſent, and repeating the 'faid'words in all his Courts 
of Faſtice: | 9 


i: And therefore (ſays he) every Subjeft in the Realm may at a/ 
Yes | have: remedy by the courſe of the Law, #hd may have Juſtice 
done Freely, fully, and Speedily, without delay, 'for that Delay is a 
$6xrt of Dental. | 


*i2'The faid Lord Coke obſerves further , that thoſe words of Magna 
Charta are fully Expounded by latter Statutes ( viz. ) 20 E. 3.&, 
ayhich do direft, that there ſhall be no delay nor 'hindrance of ſpeedy Ju- 
Mice to any man, neither by any Seal, nor by any Order, nor an 
Writ whatſoever; neither from the X7g, nor from any other,” nor pf 
any other Cauſe. | LS 


Now whatever may be faid out of other Conſiderations, he ſaid no 
Man can deny, "but that there is great delay of Juſtice (tofay:no worſe 
of it) to atly Man who (through' no'negle& of his own) ean neither 
tet Trial'tior Bail'in above three years, although his Crimes were ne- 
yer ſo great: And he faid he durſt be'confident, 'that the Makers 'of 
Magna Charta did believe-they had feeured all Engiiſh Mex from ever 
being + under 'the poſſibility © of ſuch a Danger ; "arid that he'thade no 
queſtion-at all; but-that by Law'we-ate' fo. : X Fog 2 
' He ſaid, that the ſaid) Lord Coke does fay in his Commenti upon the 
x5. 17. x* (where! he ſpeakes of what” things are Baileable, and' what 
arc not, and: names "Treaſon amongſt the things ' not 'Bailcable ) 
that is (ſays he) ſuch''offences ſhill- not te Replevied by the She- 
riff, but all -or any of thefe he ſaith may be Bailed in the King's-Berch. 


\Y.; "OA Þ » ; . 
i And he faid he had alſo ' ſome of the preſent Judges opiniorts to fhew, 
this point, which he” defired to Reade out of -a- Copy of the Lords 
res , (viz. 23d. Decemn. 1678, the Queſtion being put, whether the 
ord Treaſurer ſhould withdraw, *twas carried in the Negativei'and on 
the 27th. of the ſaid December, the Queſtion being put, whether the Earl 
# Danby Lord High Treaſurer (who ſtands Impeached by the Fioajſe of 
a ens ſhould be Committed > It was Reſolved in the Negative. 


> And it was the ſame day propoſed to the Judges, whether the Jirdges 
wean Bail any Perſon in Cafe of Miſpriſion of Treaſon, wherein the xing's 
Tr” concern ? WEE 


22 To which Sir W:Jiam Scroggs (Lord Chief Juſtice of the Kings.Bench ) 
Sir Francis Noth (Lord Chict Juſtice' of the Court of Comnon-Pleas ) 
Juſtice Windham, Juftice Foxes, and other of the Judges then preſent, 
b gave: 


8 The Earl of Danby's Arguments 


gave ſeverally their Opinions; that the Court of Xing's-Bench may take 
Bail for High-Treaſon of any kind, if they {ce caule. ; 


He..cited the Lord Coke alſo in his Comment. on the 2.4" I. 2* 
where he fays, that it is a Rule in-Law, Qzod Curia Regis non debet 
Deficere Conquerentibus in Juſtitia Exhibenda.. And the reaſon of this 
is, that a fazlure of Juſtice may be prevented, which he frequently ſays, 
is Abhorred by the Law: So as it appears, that The Law Abhers af 
failure of. Fuſtice, and he ſaid, that if ſuch failure do appear in his 
Caſe, or any Man's elſe, no Order can licenſe ſuch Failure nor wo 
Court can Juſtify the not giving Relief againſt itz and- he ſaid, he ſhould 
either make ſuch failure appear, or his Lordſhip ( meaning; the, Lord 
Chief Juſtice) would be able to tell him where he might repair for 
Juſtice ; which both Magna Charta and the. Petitzon of Right are under» 
ſtood to have provided at all times for the Subjetts Liberty : But it his 
Lordſhip could not inform him where he might appeal torthwith ior his 
Liberty, in that Caſe he ſaid, that for that reaſon atone ( were there. no 
other) he ought of right to be admitted to Bail by that, Court, till he 
r= be brought before ſuch a Judicature, as had power to, diſcharge 
im. 


He obſerved alſo, that the Lord Coke (in a Chapter on the Hing's- 
Bench, did fay, that that Court_ might Bail for any Offence whatlo; 
ever, and that in the ſaid Chapter it was particularly obſerved, that 
there had been ſuch care taken-by the Law to avoid failure .of Juſtice 
(even in ſmall matters, in compariſon of Liberty) that he gives there 
an Example concerning - a Clerk or Officer of that Court : For he 
takes notice of what things, and againſt whom, that Court hath pow- 
er to hold Plea by Bil; And amongſt thoſe, he names againſt any 
Officer or Clerk of that Court, and gives -the reaſon ; becaule if they 
ſhould be Sued in any other Court, they would have the Privilege of that 
Court, which might'be the cauſe of a failure of Fuſtice ; and trom this 
his Lordſhip ſaid it did appear, that the Law intended, that there ſhould 
be no failure of Juſtice by the privilege of any Court, how great ſo- 
ever it was; for that (as was faid before) the Law did abhor all failare 
of Fuſtice : And he ſaid, if ſuch care had been taken againſt a failure, in 
tuch ſmall matters, and not in what concern our Liberties, all Exg/fh 
men-ought Juſtly to break out into the like Exclamations, as the tame 
Lord Coke, and many others did, in their Speeches in Parliament, and 
in their Pleadings, 3* & 5* Car. upon . the Arguments. of the Grand 
Habeas Corpus at that time where the Lord Coke breaks forth into this 'Ex- 
preſſion 3 Sha# 7 have an Eſtate of Inheritance for life or for years.in 
my Land 2 And ſhall I be Tenant at Will for my liberty? Shall 1 
have property" in my Goods by the Laws And not liberty in my Per- 
ſon > And thereupon he tells us, That Perſpicue vera. #9 ſunt probane 

da : As taking from granted, that our /iberties were - nat:-to be doub- 
ted where our properties were ſo ſecured: And the King (fays he) 


had diſtributed his Judicial power to Courts, -and to his Miniſters of 
Juſtice ; Who are. to ſee right done... [ROE - 


: RY | And 


at the Court of Kings-Bench, Oc. 9 


And he faid the Lord Cook gave the Reaſons of thoſe Laws which 
are :gainſt undue Impriſonments, and that one of thole 1s, for the jy- 
definrtene's of time, whuch he ſays may be perpetual during Life, and 
that his words are, That 7t is unreaſonable to think, that a Man has a Re- 
medy for his Horſe or Cattle, ( if detained ) and none for his Body Inde- 
finitely Imp riſoned : For that a Priſon without any prefixed time is a kind of 
Fell. 


And here his Lordſhip faid, that he hoped the Court would either 
allow him Bail, or tell him a prefixed time, when he ſhould be Tryed 
or Diſcharged : he did then alſo Quote the Cafe of the Date of Suffol#, 
28 H.6, and the opinions of Preſcot and Forteſcue, ( who were emi- 
nent Judges) who faid, that he ought not to be Committed, ( though 
for Treaſon ) without Eſpecial Cauie of the Treaſon ſhewed, which 
had not been 1n Is Caſe. 


He further faid, That many*other Principal Gentlemen of that Par- 
lament had ſpoke molt ex/b/y on the fame Subject of Liberty, and 
among the reſt, Sir Robert Philips had faid, To have our Liberties 
( whuch are the Souls of our Lives ) taken from us, and to be pent up 
in Goals without Remedy by Law, * and this to be ſo adjudged, ( for fo 
that Court had then*thought-fit to deny Bail, for Reaſons which were 
at that time alſo beſt known to themſelves) he cries 'out, Oh improv 
dent Anceſtors ! Oh unwiſe Fore-Fathers| to be ſo curious in provider's fe r 
the quiet poſſeſſion of our Lands, and to negl-& our Perſoxs ard Brdies ! 
And to let them lie in Priſons! And without Remedy, durante bene pla- 
cito ! If this be Law, what do we talk of our Liberties? This { fays he ) 
is Summa Totalis of al! Miſerzes. 


He faid alſo, That Mr. Selzex did in the fame Parliament argue at a 
Contercnce with the Lords, That in all Caſes where: any Right or Li- 
berty belongs to the Subje&t, by any Poſitive Law, written or unwrit- 
. ten ; if there were not alſo a Remedy by Law, for enjoying or regain- 

ing of this Rizht of Liberty, when it is violated, or taken trom hini ; 
the Poſitive Law were moſt vain, and to no purpoſe ; and it were to no 
cd $87 for any Man to have any Right in Land, Liberty, or other In- 
teritance, if there were not a known Remedy, by which in fome Court 
of ORDINARY FUSTICE he might recover it; and in -this Caſe of 
Right of Liberty of Perſon, if there were not a Remedy in the Law 
vi regaimng it, when it is reſtrain'd ; it were to no purpoſe to ſpeak of 

aws. 


Here de deſired leave to ſhew his Fordſhip what Sir Nichelas Hide 

( when fitting as Lord Chief Juſtice in that Court ) did fay on this oc- 
caſion, viz. That the Kings pleaſure is, his Law ſhould take place and 
be-Executed ; and for that do we ſit here ; and whether the Commit- 
ment be by.the King, or others, This Court is the place where the Xing 
doth fit in Perſon to do Right if Ivjury be done, and if it appear that any 
Man hath Wrong done fo him by his Impriſonment ; We have Power 
to Deliver or Diſcharge him; And he further fajd, That the fame Lord 
D Chick 
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Juſttce, Doderidg, Jones, and Whztlack, ( Anſwering the Prifoners:Couns 
cil at that time ) didfay, the Attorney General had told them, That the 
King had done it, and that they ( the Judges ) do ever truſt him in great 
Matters; and here he took occaſion to ſay, That he hoped that the 
Kings Conſent to his Bail, and his Declaration of his Innocency, would 
be.now as much truſted in this Court, 


He Cited alſo the Arguments of Mr. Calthorpe for Sir John Corbet on 
the ſame occaſion, who fayed, That admit the Commitment were law- 
ful, yet when a Man hath continued in Priſon a reaſonable time, he ought 
to be brought to Anſwer, and not to be continued {till in Prifon ; tor 
that it appears by the Books of our Laws, that Liberty is a thing fo fa- 
vour'd by the Law, that the Law will not ſuffer the continuance of any 
Man in Priſon, longer then of neceſlity it muſt. 


He Cited alſo Mr. Zackwell,who ſaid upon the ſame occaſion,That the 
Law admits not the Power of Deteyning 1n Priſon at pleaſure, when the 
Impriſonment is bat Pro Cuſodia, tor a Man by long Imprifonment might 


otherways be Puniſhed before his Offence ; and he mention'd an Expreſlon 
of his, That long Impriſonment was v2ta pejor morte. 


He mention'd, how the Commons at the end of the Parliament, 3 
Car. did deſire, That the Judges might declare themſelves upon the mat- 
ter, why thoſe Gentlemen had not been Bailed, when ( by the Jtdges Ar- 


guments ) it was poſlible they might have been kept Priſoners all their 
Days. | 


To which he faid Whitlock Anſwered. Firſt, Not fa, but they did 
Remand them, that they might better adviſe of the-matter, and that 
the Gentlemen if they had pleaſed might have had a new Writ -of Zabeas 
Corpus When they ooges fit. And Secondly, That he had ſpent much 
time in this Court, and thatin ſuch great Caſes he never knew any Man 


Bailed without the King firſt conſulted in .it, and the ſame he faid, was 
then faid by the reſt of the Judges of that Court. 


Hereupon he made two Remarques, Firſt, That by this it did appear, 
that upon Conſideration, 'That Court had alter'd their opinions un the 
Caſe of Bail, juſt contrary to what their firſt opinions had been poſitive 
in ; and Secondly, That the conſulting of the King was ever neceſfary in 
ſuch Great Caſes ; and he faid, he did believe, that there was not a Preſe- 
dent, where the King had agreed to the Bail, that ever it had been denied. 


He faid, "That thoſe Men whom he had Quoted were Men of no or- 
dinary Underſtanding in the Laws, and as the Judges then did at laſt ac- 
knowledg their ſenſe of them to be right, ſo he ſaid, He hoped our Laws 
were neither changed nor diminiſh'd, in-what related to the SUBJECTS 
LIBERTIES ; and he hoped that no Order of one Houſe, nor Ordinance 
of both Houſes, nor King alone, nor King and either Houſe alone, 
could alter them ; and he reſted aſſured, thet a King and Parliament 
would never alter them to the prejudice of Liberty. 


He 
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He proceeded, That if the Law were till the ſame it was herctofore, 
it was plain that that Law did both give a power to that Court to Bail 
for all Offences whatſoever, ( and tor Treaſon perticularly ) and: did re- 
quire, that the Subjeft ſhould at all times find remedy in it, when his Liber- 
ty was Reſtrained, BI ANI CAUSE WHATEVER. 


The chief Reaſons he ſaid, why ſuch large Powers had beer given to 
that Court,” were principally for avo:ding all failure of Juſtice, and to 
the end, Firſt, That the King may both have a means of giving Right 
to his Subje&ts at all times, according to his Oath at his Coronation, 
and according to the intent of __ Charta, and the Petition of Right : 
And Secondly, That there might be a conſtant place for the Subject to 
reſort unto for Remedy at all times, Wwhenſoever he was oppreſs'd in his 
Liberty : And he huped we were not now to learn a new Law, thar 
the King could neither keep his Oath, nor maintain Magna Charta, nor 
the Petition of Right, without the Aſſiſtance of an Extraordinary Court, 
which he may both chuſe, whether he will call, or when he will call 
it, and how long it ſhall fit; which (as he had faid ) would pur all 
under the Xing's abſolute Will. 


He then faid,- He took for Granted, that there would be no difpute 
made in this matter, but that there was an Order of the Lerds which 
was ſuppoſed to ſtand in the way : But he faid, If his Lord({hip would 

ve him leave, he would firſt fay ſomething to the Order it felf, and 

en he hoped to ſhow his Lordſhip, that it ſtood not at all in the way 
as to his Requeſt of Bail ; and that it ſhould neither be interfered with 
in the leaſt, nor the Juriſdiction of the Lords, nor their Procecdings 
medled with in any kind by his being Bailed ; but rather owned, and 
ſubmitted to, by lus being Bailed to the Parliament. 


And firſt for the Order it ſelf, He deſired the Court to obſerve, that 
it was Dated the 197th of March, 1678. and worded as followeth, 
( viz. ) | 


Die Mercurii, 19"? Marti, 167:. 


" HE Houſe this Day taking into Conſideration 
* KK the Report made from the Lords Commuttce for 
* Priviledges, that in Purſuance of the Order of the 17: 
* Inſtant co chem dircctcd, for conſidering whether Peti- 
* tions of Appeal which were preſented to this Houſe 7 
< the 7 Parliament, be fill in force to be procecded on ; 
*and for conſidering of the State of Impcachments 
* brought ap from the Houſe of Commons the laſt Par- 
* Hiament ; and all the Incidents relating thereunto; up- 
* on which the Lords Committees were of opinion, That 
_ *1nallCaſes of Appeals, and Writs of Error, they conti- 


nue, 
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«* nue, and arc to be procceded on in Stat gzo, as they 
« ſtood at the Diſſolution of rhe laſt Parliament, without 
« beginning De novo. And that the Diſſolution of the /aft 
&* Parliament doth not alter the State of the Impeachments 
* brought up by the Commons 1n that Parliament. 


Naw upon this Order he obſerved, That it related as well to Appeals 
and Writs of Error, as to Impeachments ; and ſeemed to be more full 
worded to them, than to Impeachments : The Words STYATU QUO, 
and without bezinning DE NOVO being annexed in the Order more par- 
ticularly ro the Appeals and Writs of Error ; whereas all that was faid 
as to the Impeachments, he obſerved to be, that the Diflolution of 
THAT LAST PARLIAMENT doth not alter the State of Impeachments 
brought up by: the Commons in THAT PARLIAMENT, and are not 
words which ( ftriffy taken ) can bind after the Diſſolution of any c- 
ther then that Parliament. 


But he faid, if the Order ſhould be Expounded otherways, yet that 
both the Law, and the Practice of the Inferiour Courts, were undoubt- 
edly contrary, 1» the Caſes of Appeals and Writs of Error. And he ho- 
ped no Court would take upon them to Expound the Order fo, as it they 
were at liberty, to ſplit the Order, and to Judg which part of the ſame 
Order ſhould be binding and which not, for that that would be to meddle 


in a more Extraordinary manner with the proceedings of the Lords,than 
he had deſired. | 


Now as to Writs of Error, he faid, there were full Reſolutions of the 
Judges in the Caſe, tho in times of Prorogations only, when a day is 
{et. tor the Sitting of the Lords Houſe, and he cited the Caſe of Zeydor 
and God/:lve, in Crooks Reports ; as alſo the Lord Ch. Juſt. Hales, who 
did not only grant Execution upon a Writ of Error (depending in Par- 
liament) bur did alio Anſwer the Defendants Council (who would have 
pleaded the: Lords Order 1in bar of the SNOneL) that he ſhould al- 
ways pay all due Reſpect to that Superiour Court of the Lords, but that 
he muſt att according to Law, and that he knew, that the Lords did 
not intend otherwiſe. And of this Lord Ch. Juſt. Pemberton himſelf, 
who he ſaid had denyed Reſtitution upon an Execution lately taken our, 
in a Caſe where a Writ of Error was and is ſtill Depending in Parliamenr. 
And in Caſes of Apoeals , he faid he was Inform'd, that the Court of 
Chancery did not take any notice of the Appeal being in Parlament af- 
ter a Difiolution, but did notwithſtanding proceed to Sequeſtration. 
And he faid that there was a late Precedent in the Court of Exchequer, 
in the Caſe of one Fountaine, where an Appeal was brought from a De- 
cree in the Exchequer, and Recognizance entred into by the faid Foun- 
taine, to abide the Order of the Houſe of Lords, and after the Parlia- 
ment was Diſſolved, the Council of the faid Fonntaine did Inſiſt on the 
ſaid Order before the Barons, that the Houſe being poſſeſt of Mr. 
Fountaines Cauſe, and Security haying been given by hun to abide the 
Order of the Houſe, that no Proceedings ought to be had in the Ex- 


chequer 
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the ſaid Decree, until the matter on the Appeal was de- 
re the Lords. Notwithſtanding which, and that Mr. 
Fountaine uced the Lords Order in Court, and produced the {ea 
curity allow'd, yet the now Barrons Declared and Ordered, that the 
Decree by them made ſhould be proceeded on againſt the faid 
Fountaine in the Court of Exchequer: And a proceeding hath been 


had accordingly 


By all which he Obſerved; That the Inferior Courts did proceed up= 
on matters forbid as much by the Houſe of Lords, in the matters of Apa 
and Writs of Error, as it was upon Impeachments, and yet that 
the reaſon was plain why they did fo, for that the Parliament might 
proceed again upon the ſame Appeals, and Writs of Errors, notwith- 
ſtanding thoſe proceedings in the Inferior Courts, in the interval of 
Parliaments ; for that none of rhoſe AQts of the Inferior Courts, does 
ſo hinder the proceedings of the Superior, but that the Plaintiff in Par- 
liament may revive the ſame matter there again, by Scire Facias, or 
by Re-fummons, &c. Bur he faid, It was never heard of, that the 
Lords themſelves did proceed again Ex Oficio, without the Petiticri of 
the Party to revive the Cauſe : And fo he faid in the Caſe of Impeact« 
ments, that the Lords would no more proceed Ex Oficio upon that nei- 
ther, unleſs they were called upon by the Proſecutors, and then 7hezr 
Lordſhips proceedings upon the Impeachment would be no more hindered by 
the Bailing of him in the Inferior Court, then they were in the other Caſes 
by the Executions and Sequeſtratiqns which are Granted in the intervals of 
Parliament, which were for the the prevention both of DELAT and of 
FAILURE of FUSTICE. 


Befides he faid, If this ſhould not be done, how could it be known, 
whether the Proſecutors of an Impeachment from the Houſe of Com- 
mons ( who are never the fame Men in a new Parliament, ) will pro- 
ceed any more upon a former Impeachment ? For he faid it had many 
times fallen out otherwiſe, and he Cited a late Caſe of the Lord 7»; - 
dant, who was Impeach'd upon Articles in one Seſſion, and ba ing 
taken out a Pardon during the Prorogation, was never more called u 
on, nor never queſtion'd upon the former Impeachment ; although the 
very ſame Parliament fat again, which had Impeach'd him, and-there- 
fore he faid, That the Caſe might more probably happen to fall out fo, 
when a new Parliament ſhould meet again, which would conſiſt of new 
Men. 


He faid, It was likewiſe to be Obſerved, that although the Tran- 
ſcript of the Record in a Writ of Error might have Days ot continuance, 
yet-no Superſedeas is grantable ; and he faid, That it the Lords Order 
be no ground for a Superſedeas on a Writ of Error, why the lying of 
an Impeachment ſhould be a ground for Confining a Man within Fower 
Walls all his Life, he was ſure muſt be both lefs reaſonable and leſs juſt , 

_ As Liberty was more valluable then Property, and without which, Pro- 
-perty could be of no comfort. 


E In 
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In the next place he Obſerved, That it the Order ſhoul inu- 
ed litterally to mean, that the Impcachments as well as the Appeals and 
| Writs of Error { and the Incidents relating to all of them ) ſhould re- 

main in the ſame State they were at the Diſſolution of 77747 PARLIA- 
MENT mentioned in the faid Order, his caſe thereupon he faid would be 
quite diflerent from any others, for that he was not wider any Commit- 
ment at the Diſſolution of THAT PARLIAMENT, nor at the time when 
' THAT ORDER was made, bat was then at liberty to be a ſitting Member 

of that Houſe, and by a Vote of the Houſe, had leave to continue ſo, for 
that ( as he had already Obſerved ) theDate of the Order was the 192h 
of March, 1678. and the Warrant of-his Commitment did appear by 
the return before the Court to be, the..267h of April following : Inſo- 
much that he deſired the Court to take notice, that the ſtrit Letter of 
the words Sratu Quo in the Order ( compared with the time when the 


faid Order was made ) would be an Argument to ſet him i a State of 
Liberty as he then was. 


* 


He then told the Court, That by what he had faid, he hoped he had 
made appear, that the Order did not afford the leaſt ſhadow for the 
hindering of his being Bailed ; but that on the contrary, the Reaſons 
were much ſtronger for the doing of that, ( as itrelated not only to him, 
but to the Liberty of the Subjett in General ) then for the proceedings 
which the Inferior Courts do daily prattice upon Appeals and Writs of 
Error, ( which are but for Property ) and are compriſed in the ſame Order, 
and therefore he ſaid, That he hoped he ſhould at leaſt find the fame fa- 


vor ina Caſe of Liberty, which is allow'd every day 1n Caſes of leſſer 
Moment. 


He then faid, ( that although it did not concern his particular Caſe ) 
Yet for the ſake of Engliſh Liberty it ſelf, he could not but ſay ſome- 
thing furcher upon this point ; for he could not but be of opinion, 
That if the Order had dire&ly forbid Bail, which «dt was far from do- 
ing ) and beſides, the Lords own prattice had ſhew'd their meaning to 
the contrary, by the Bailing of a Commonnor, whoſe Crimes were de- 
clared to be greater then his, and in which Caſe they made no Non Oþ- 
fante to their Order, but take rhat to be ſtill in the fame force towards 
him, as towards way others who are in Cuſtody ) yer he faid, In that 
Caſe, if ſuch an Order ſhould be found to be againſt Magna Charta, and 
the Fundamental Right of the Liberty of the Subje&t, (as any thing muſt 
be which does Subjett any Man to an INDEFINITE IMPRISONMENT : ) 
he conceaved that of Right, that Court ought to free any Man from 
ſuch a Slavery, / for he faid, he could give it no better a name) and he 
then Cited an Argument of the Earl of- Shafrsburyes upon that point, 
which that Lord argued in that Court upon an Habeas Corpus, When 
the Court agree'd they would have Bailed him, had it not been in a 
time of an Adjournment only of the Parliament ; his words he faid, 
were, That this Court will and ought to Judg AN ACT. OF  PARLIA- 
MENT VOIDE, if it be againſ® MAGNA CHARTH, and more might 
it Judg of AN ORDER OF THE HOUSE OF LORDS, that t put in 


Execution 


. *% atthe Court of Kings-Bench, &c. 4: 
Execution #v deprive any Subjeft of his LIBERTT; and as he ſaid, this 
could not be denyed to be Law, fo he was confident the Earl of Shaf/ 
bury was ſtill of the fame mind, and ſo muſt every Lord in England be, 


or ( when they conſider their own Cafes) they would make their Li: 
berties to be very precarious; 


He proceeded to ſay, That the Earl of Shaftsbury being allow'd to 
be a knowing Man, both in the Laws, Orders and Conititutions of 
Parliaments ; he would beg leave to Quote another part of the ſame 
Speech, ' (viz. ) That Mr. Attorney, (which was then Sir W:ll;am 

ones ) was pleaſed to Anſwer the Injtance of one of his Lordſhips Council, 
That if a great Miniſter ſhould be Committed, he hath the Cure of a Par- 
Hon, a Prorogation, or a Diſſolution, but ( fays the Farl) If the Caſe 
ſhould be put, why Forty Members, or a greater number, may not as well be 
taken without any Remedy of any of the King's Courts ; his Lordſhip ſaid, 
That Mr. Attorney could not very eafily Anſwer ; and if in this Caſe 
( MN he) there can be no relief, no Man can foreſee what may be hereaf- 
ter : And in another place of the fame ſpeech, he fays, Ze dves not 
think it a kindneſs to the Lords to make them Abſolute, and above the 


Law, for ſo it muſt be, if it be Adjudged, that they may Commit a Man 
to an INDEFINITE IMPRISONMENT. 


He ſaid, He took theſe Men whom he had named, for no ſmall Au- 
thorities in this Age, and the Earl of Shaftsbury, he faid,was a Man ſtill as 
much for the maintaining of this Order as ever, but that his Lordſhip 
-did ſhew himfelf at the ſame time to be for Engliſh Liberty, and he 
plainly ſhew'd his own Sence, both of this, and of all Orders what- 
ever, which concern'd the Liberty of the Subje&, and declared, that he 
took that Court to be the proper Judg of all ſuch Orders. 


He faid, It thereby appeared, how ſenſible that Lord was, that {uct 
"Caſes might concern Forty as well as One, and Members of either 
Houſe, as well as other Men, and without relief, if it ſhould be admit- 
ted, that ORDINART COURTS could not relieve ; and the Earl of Dax- 
by faid, That there was no Anſwering of theſe Arguments of the Eart 
of Shaftsbury, unleſs it could be denyed, That the King can Impeach as 
well as the Commons, or that the King cannot Call and Diſſolve Parlia« 
ments at his own Will and Pleaſure : For if he may (as was not to be 
doubted ) herſaid, He was ſure every Man in England was in the ſame 
' Danger, when the King pleaſed, and then he ſaw nothing whereby we 
-had any Security, but that we lived under a King who would not Ex- 
erciſe this Power over us, which we will needs put into his hands, al- 
[though he does not deſire it himſelf: As if we were ſo weary of our 
-Liberties, that we would be Induſtrious in contriving how we might 
inſenſibly ſlide into thoſe Slaveries, which our Anceſtors have been 
ſome Ages taking pains to ſecure us from, and our Kings have been ſo 
racious as to'Grant and' Confirm to us, ſo many times over as they 


ve done; and which other Kings may be as ready to reaſſume herc- 
after, as weare to give them away. 


He 
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He concluded his obſervations upon that Specch of the Earl of Shafrfs 
bury, with taking notice, that his Lordſhip had ſhew'd he was one of 
thoſe Peers who would take it tor no kindneſs to be made abſolute, and 
above the Law, by ſuch Orders of theirs being conſlrued to extend to 
INDEFINITE IMPRISONMENTS. 


He then repeated Sir WJ;am Jones his Declaration in that Coutt, that 
either a Pardon, a Prorogation, or a Diſſolution was a Cure againſt ſuch ſx+ 
priſonments, and he obſerved thereupon, that if that DoQrine were true, 
that any one of thoſe was a Cure againſt ſuch Impriſoument ; ( and he could 
not doutt of it's being good Law) then certainly he ought to find re- 
licf from his Impriſonment, who had every one of thoſe Cures on his fide. 


He then deſ rd to put the Court in mind, how in the worſt of times, 
Juſtice had taken place ſo far, as to lay afide the force of Orders made in 
Parliaments after the Diſſolutions of thoſe Parliaments which made them, 
although it was to the prejudice ot the Intereſt of thoſe Uſurpers theme 
ſelves. 


He cited an In{lance of one Sir John Stowel, who by the Articles of 
Exciter was to have been admitted to compotition for his Eflate, but 
yet contrary to thoſe Articles, the Parliament did afterwards order his 
Eſtate to be fold. After the Diſſolution of which Parliament, Sir Jobs 
Stowel pleaded by his Council ( which were Serjant Maynard and Mr. 
Latch) that that Order was Diſſolved by the Diſſolution .of that Parlia- 
ment ; and thar therefore the Articles were again in Force ; and that the 
Plea was admitted to be good, and vir 'Fohn reſtored to the benefit of 
the Articles upon that Plea, even by Bradibaw himſelf. But he faid, he 
was forry that he could neither have Sir Wi/zam Jones to argue thoſe 
points for him which he had uſed againſt my Lord Shaftsbury, nor Ser- 
jeant Maynard to make good the Iwualidity of Parliamentary Orders after 
Diſſelutions, but he ſaid, that it was not his fault, and he doubted not 
bur he was before more Juſt Judges than there was in thoſe ill times, and 
that he hoped that the Liberty of the Subjett was not now more Precarious 
than it was in thoſe days. . 


He added, that if upon ſuch Orders Men could not be Bayled in the 
Interval of Parliaments, they would become Grievances equal to the 
Multiplications of Treaſons in tormer Days, which have ſome times been 
greedily made heretofore by Parliaments in Diſtemper'd Times, but the 
Commons had never been quiet till they could get their Bear chain'd up 
and their Laws reduced oe old ſtandard of "Treaſon again ; But yet 
thoſe things had been done by Acts, and not by Orders of Parlia- 
ment. 


He deſired them likewiſe to remember, that it had been one of the 
chief grounds of the late War betwixt the King and his Parliament (in 
which ſo much blood had been ſhed) that an Ordinance of Parliament 
ſhould not be held equal to an Act of Parliament, and yct thoſe were Or- 


ders 


at the Court of Kings-Bench, GC. i 
ders of both Houſes: And tiow faid he, ſhall we be defending, that ari 
Order of one Houſe only, ſhall be Equivalent toa Law ? and thall be in 
force againſt our greateſt and moſt ſacred Laws of Liberty, which have 
been ſo confirmed to us? This, ſaid he, I am riot able to underſtind 


the reaſon of, nor will any Man, who ſhall give himſelf the leaſt lei- 
ſure to think upon 1t. 


He then faid, He deſited to ask arly Man that then heard hiri, or 
any Commonor of Eg/and, who would but take time to conſider this 
Caſe, ( which may be any Mans in England, ) whether they would be 
contented to inveſt the Lords with ſuchr an Juherent Power over their 
Liberties, which they can no more be exempted from then the Peers 
themſelves? | 


And he faid, That the Lords had already made it appear, that they 
would not have any ſuch Arbitrary Power placed in them, for that they 
had refuſed to paſs a Favorite A, (which was for their own Tryals ) 
only by reaſon of a Clauſe which was Incerted therein, 7o have Enafted 
the Subſtance of this preſent Order into a Law. 


And he faid, That the Houſe of Commons deſiring that ſuch a 
Power might have been Enacted into a Law, ( though themſelves would 
have been the firſt who would have repented ſuch a Law, ) did ſufficient- 
ly denote, That the Commons did not think the Order would be bind- 
ing. in Law after their Diſſolution ; for otherwiſe what need was there 
of a Law? if the Order was in force after Diſſolution, without a 
Law. 


- Upon the whole he faid, He thought the Diſtemper of that time 
had given more weight to the Order, then any thing elſe, and ſome of 
their Lordſhips on that Bench did know, both in what an heat it had 
been made, and how it had been ſince blown upon by the Lords them- 
ſelves ; who he was confident would no more endure to have it Conſtru- 
ed in that Sence which now ſeems to be put upon it, (' of Subjeting 
Men to be under INDEFINITE IMPRISONME NT, ) then they will en- 
dure themſelves to be every Day put in the Stocks. 


As he had faid thus much to the Order it ſelf, fo he faid, He hoped 
to make appear, That the Courts Bailing of him would not at all Intrench 


pon the Order, nor meddle with the Juriſdiftion of the Lords, nor their 
Proceedings in any kind. | 


For that he took it for granted , That what is done by that Court, 
and the Courts of Chancery and Exchequer, on Appeals and Writs of 
Error, was underſtood not to meddle at all with the Juriſdiction nor 
Proceedings of the Lords in thoſe Caſes, and that this was juſt the ſame, 
all being alike Subjett to the final Determination of the Lords, whenever 
they pleaſed to call the Appeal, Writ of Error, or Impeachment, before 

F 


them, 
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:l-em, and without any prejudice to their Lordſhips Proceedings by. any of 
thoſe Afts done by: that or the other Courts in the Interval of Parliaments. 


Beſides, he faid, It had been uſual to Bail in that Court to the Juſtice 
Scat in Eyre, and yet that that Court could not proceed further. 


He Inflanced alſo, That Courts allowing of the Pardons of Peers, 
( when: pleaded there ) and yet that they'had no power-to proceed 
to the Tryal of a Peer. | 


And fo he faid, There were divers other Inſtances:'of ; that Courts 
proceeding to ſuch and ſuch degrees of Exerciſing their power to avoid 
celays, &c. where the Court had no Juriſdiction to determine the 
1NAttEF, . [Thi or] 


Precedents he ſaid were not to be expected, which: were exaQtly fitted 
to his Caſe, becauſe he durſt be bold to fay, there never-was' fuch a Caſe 
Lcfore, ( when well conſidered inall its Circumſtances,') nor he hoped 
n2ver would be again : Bur he fajd, That theretore both the tungs 
ower and the Peoples Liberties would be the more concern'd in what 
Reſolution ſhould be given by the Court 3n this Caſe of his... 


He faid, There were Precedents of Diſcharging of Men  Impeach'd 
in Parliament upon the Kings Writ to that Courr, Commanding . the 
Proceedings to ceaſe, and they have been Difcharg'd accordingly by that 
Court, without any other Reaſon given in the Writ, but becauſe. the 
ting held the Parties to be Innocent and free from the Crimes Charg'd 
again! them. As in the, Caſes of ' Melton Arch-Bifliop of Tork, and 
vraveſend Biſhop of London, 7 E. 3. 


He mentioned alſo * Hugh Spencer, and Sir Thomas Barkley's being 
Mainprized to Parliament, and yet that the latter was upon ſufpition 
tor the Murder of a King, ( viz.-) Edward the Second. 


He faid, Inferior Courts had Bailed to Parliament about the Popes 
Bull, &c. Reg. Writs, 274- 


He faid, A ſingle Judg (vz.) Sir Robert Atkins had lately Bayled 
one for Treaſon, and another for Murder, and that he did himſelf hear 


his Juſtification of both allow'd ( as to the Legal part )- before the 
King and Council. 


He faid , That Kings had fortnerly aboliſh't Accufations of Trea- 
ſon, and Inſtanced a Caſe of Talbot againſt Ormond, in the time of ZZ6. 


| And to ſhew how powerful: the bare intention of Kings to Pardon had 
been. heretofore, he Inſtanced the Caſe of a man Indicted of Felony, who 
(without any Council) ſhew'd forth a Charter of Pardon to'rhg Court, 


«* which 


at the Court of Kings-Bench, ©. 19 
which was diſcordant to the Indi&tment, and alſo to his name, and yet 


becauſe the Court perceived that it was the King's Intention he ſhould ke 
pardoned, he was Remanded to get a better Pardon.. 26 A: p. 46. 


And he did thereupon fay, That he hoped the Kings Intention of Par- 
don as to him, had been ſufficiently declared to the whole Kingdom. 


—_ 


And in ſhort he ſaid, that if the matter was proper for the Juriſdiction 
of that Court, before it was in Parliament ; it's having been there, did 
not take away the Juriſdition from a Competent Court, when the Ex- 
traprdinary Juri{diction fails ; which was not to be ſuppoſed could lay 
all other Juriſdictions aſleep, when itſelf was not in being ; and eſpecially 
when that Competent Court ſhould do nothing in Contradiction to the 
Proecedings of the Extraordinary Court, as he hoped he had made ap- 
pear, that that Court would nor do by the Bayling of him. 


Whereas on the contrary, he faid it was moſt evident, that 7T/tice 
did fail in the higheſt concern (which s that of Mens Liberties) unleſs he 
could be inform'd when and where he might certainly be either Trycd 
or diſcharged, for that (as he had faid betore) it was agrced both by 
the Council for the King, and the Conncil for the Priſoners, in the Ar- 
guments on the Grand Habeas Corpus ; that INDEFINITE IMPRISON- 
MENT was held to be PERPETUAL IMPRISONMENT which the Law 
did admit in no Caſe where the Impriſounment was only AD CUSTODIAM. 
And although his had been intended but AD CUSTODIAM, yet it 
could not be denyed, but it had already been ad Gravem pxnam, and 


without any perticular Cauſe yet fhew'd for which he ought not to be Bayled 
by Law. 


He then faid, that Zittleton had declared in his Arguments 5 Car. 
That if Treaſon in General ſhould be held to be a ſufficient Returne, yer 
that the Xings-Bench might Bayle : And the faid Littleton and the 
Kings Attorny in their Arguments (one for the King, and the other 
for Mr. Selden) did agree, that where the Party could not avoid the 
Tudgment of the Law, nor that there was no Dog by his being at liberty, 


He ought to be Bayled after long Impriſonment,and at that time, fix Months 
was taken to be long Impriſonment. 


" He faid he had read a paſſage in the Lord Cokes Inſtitutes, where he 
ſpoke of ſuch Impriſonments as he compared to the Impriſonment of 


St. Paul by the Centurion, who firſt put him in Chains, and then en- 
quired who he was and what he had done. 


He faid he would not compare his caſe to that ; but that there was fo 


mnch of reſemblance in it, that he had been in Chains ( what was 
there meant by Chains (which was a Priſon) for above-three years, on 
a -pretence of Treaſon, without. being told to that day what kind of 


Treaſon 
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Treaſon he had committed ; which had been done in no. bodies*Cife 


: 


but his, and by ſo much the greater was his hardſhip. 


He had alſo both been Accuſed 'and Committed without any Oath 
made againſt him. | | 


When a Day had been appointed for his hearing, his Council had been 
forbid to Plead matter of Law for him. 


It had been acknowledged that there was no Treaſon conteined in any 
of the Articles againſt him, if they were all true. 


And if they had been true, atid had amounted to Treaſon, he had 
there ſhewed the Kings Pardon, which did releaſe both the Crimes and 
the Impriſonment. 


That beſides that Pardon, he had had his Majeſties Declaration in full 
Parliament, both of his Innocence, and that he would Grant him his 
Pardon ten times over if this were defective. | 


That he had now had his Majeſties Conſent to his Bayle, a ſe- 


cond time, Declared to that Court by. the Attorney General, by the 
Kings Direction. | 


That in all theſe foregoing Particulars, his Caſe was ſingular, and 
different from all others, who are or have been made Priſoners ſince 


the beginning of the late Plot, or ( as he believed ) at any other 


time. 


Beſides theſe things which are peculiar to his own Caſe, he faid that 


theſe was alſo what was Common to other Caſes as well as his. 


The length of his Impriſonment, which had been above 40 Months. 


The being Confin'd ſo long under pretence (as he conceived) of an 
Order of the Houſe of Lords which neither Diretts nor Implies any thing 
to forbid Bay. But in. that alſo he had what was particular to himſelf 

which he had already faid, and deſired leaveto repeat, becauſe it would 
eſerve their Conſideration) viz. That he was at liberty, and had leave 
a be a fitting Member in the Houſe of Lords at the time when that Order 
did declare that the Impeachments, Appeals, &tc. and the Incidents belong- 
ing to them ſhould ſtand in STATY QUO, ſo that ( as it already frved) 


the STATUS QUO ( as to him) he again ſaid was to put him. into a 
State of Liberty. 


Laſtly he faid,that he had no proſpe& now when any Parliament would 
ſit, and by the examples of paſt Parliaments he might reaſonably fear, 
whether when they did meet, they might ſit. ſo long as to give him Re- 
leif; for that | his Petition had been' Read the firſt Day that the 
laſt Parliament entered upon any prog buſineſs, or . whether grea- 
ter, buſineſs of the Kingdome might not ( as it had done _ 

| 0 
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ſo take up their time, as not to give them leiſure to conſider the Caſe 
of a ſingle Perſon : And ſince this had already fallen out to be his 
misfortune in Three Parliaments fucceſſively , he took it to be but roo 
plain 4 Demonſtration of his lying under an Indefinite Impriſonment, 
unleſs he ſhould find relief in that Court, for that there was no othey to 
Appeal anto, 


He ſaid, That in thoſe Great and Eminent Caſes which fell out 3 
ts 5 Car. about the Bayling of Perſons Committed to Indefinite Im- 
S, . . 
priſoumenty the Judges were then very poſitive againſt their Bayl,and 
yer changed thoſe Opinions afterwards ; and fo te hoped that Court 
might do upon a due conſideration of his Caſe and Circumſtances; or 
elſe he hoped that his Lordſhip would convince him, that hs Impri- 
ſonment was not Indefinite , by letting him know at whar prefixed 


time, and where he might reſort tor remedy , which the Law does 
without queſtion allow to all men, and at all times. 


He ſaid he was a very reaſonable man , and when he was convinced 
by reaſon (upon which he was ſure all Laws were founded ) he could 
be content to ſuffer ſtill, though his Impriſonment had been ſo long 
already ; for that however he may have been Miſrepreſented for ar 
Arbitrary Man, he would rather periſh in his Priſon than have any 
thing done for him which the Law would not warrant: But on the 0- 
ther fide, he ſhould be forry that his Caſe ſhould be made a Precedent 
againſt Law, and againſt Engliſh Liberty, which he was ſure it 
would be, if he ſhould be continued to ly under an Indefinite Impri- 


ſonment without being bailed ; and he ſaid he was not aſhamed to ſay, 
inthe behalf of all Ezg/:ſb mens Liberties, as well as of his own Caſe; 
That it was a Cafe which did concern every man to take care of in the 
Conſequences of it, and which did cry loudly for Relief. 


He then told the Court, That he had troubled them long , but that 
he hoped it would beexcuſed in a Caſe of that moment : And in the 
firſt place he ſaid, he hoped it was plain, that That Court had it in 
their power to grant him Relief if they pleaſed. 


Thar it was as plain, that there was nothing in the Lords Order a- 


gainſt ir, and that rhe praQiceof the Lords had been otherways, even 
inthe behalf of Commoners; 


" That it was apparent, that both that Court, and the Courts of 
Chancery and Exchequer, dorelieve upon Appeals and Writs of Er- 
ror, which are in the ſame Order with the Impeachments , and yet 


do in no ſort meddle with the Judicature or Proceedings of the Houſe 
of Lords, 


That it was manifeſt, thatlet the Order be conſtrued as any man 
pleaſes, yet that Bailing could be no ſort of Judging of any Proceed- 
ings in-the Superiour Court, but would leave the Fudgment intirely 
to the Parliament , and wonltd continue hirf a Priſoner in Law, 

wh G bound 
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bound to appear before that Extraordinary Court, whenever his Ma- 
zeſty ſhould e pleaſed to call it; and he ſaid it was more evident, that 
otherwiſe he was an Indefinite Priſoner, and at the King's Will only 
for hu Liberty, the Conſequences of which eyery man ought tolay to 
his heart with a dread of it, whenever they ſhould live under @ Prince 
that might not be ſo merciful as our preſent King, and he hoped the 


Court would duly conſider it, 


Beſides all this he ſaid, he durſt confidently affirm, That there was 
not a Precedent ſince the Conqueſt , of any man's being refuſed Bayl 
under ſuch Circamſtances as hu were : Whereas he ſaid, the detain- 
ing of men under long Impriſonment, ought either to have expreſs 
Law for it, or a good number of Precedents, and.in good times to 
Juſtifie it, and not any ſingle Inſtance or two (if they could be produ- 
ced) which he thought they could not, 


And he hoped that Precedent which he had already mentioned on 
his Majeſties behalf , would be very well conſidered, which was ; How 
the King's Court ſhould keep the King's Priſoner, and at the King's 
Sute, in the King's Priſon, with the King's Pardon , and againſt the 
King's Will, twice declared in that Court, by his Attorney General, 


' He ſaid he ſhould conclude with letting his Lordſhip know , that as 
the King himſelf had ſufficiently declared, that there was no danger 
in the letting him have his liberty , ſo he had ſuch Bay] to offer to is 
Lordſhip as would ſufficiently fſatisfie the World , that he ſhould be 
forthcoming to anſwer when and where that Court ſhould appoint,and 
then he hoped the two chief grounds for detention in a Priſon ( viz. 
The danger of a Mans having his liberty; and the danger of his not 
appearing to abide his Tryal) would be tully anſwered. 


And if it might not ſeem too great a yanity to ſay(although the true 
reaſon do's take away the vanity of it, becauſe it would not be for 
his, but for their own ſakes, as what may happen to be their own 
Caſes ) he ſaid he doth believe , he could have the Major part of the 
Houſe of Lords to be his Bayl in this Caſe, and ſome of thoſe very 
Lords, who were for the makingof this Order , although not in that 
ſenſe which would ſeem to be put upon it. In ſo much that there 
would be no more to fear in the Granting him Bayl, than he hoped 
there was either Reaſon or Juſtice to deny it. And he doubted not , 
but he was there before very juſt Judges, who would duly confider 


what he had faid, 


The Lord Chief Juſtice then ſpeaking did ſay, That the, Earl of 
Danby had ſeemed to refle& upon the Court, as if they had denied 
him Juſtice in not hearing his Counſel, 


Then the Earl of Danby deſired leave to interrupt his Lordſhip, 


ſaying, That his Lordſhjp had miſtaken him , for that he had ſaid no 
ſuch 
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ſoch'thing of that Court , nor did he mean it of that Court ; but ſaid, 
it was very well known that his Counſel had been forbid ro plead for 
him in another place, which was then acknowledged by Juſtice Jones 
to be very true. 


The Lord Chief Juſtice then proceeded , and ſaid , That for his 
Lordſhip's ſaying, they needed not to fear, becauſe he did believe the 
Greateſt part of the Lords would be his Bayl: Thar it was not the 
fear of another Court that had any kind of influence upon them , or 
that they ſhould do ſuch things as they feared to be called to an account 
for ; but that they were to govern themſelves by the doing of Ju- 
ſtice. 


That they had heard his Lordſhip with a great deal of patience, and 
that he had ſaid many material things, and with much acuteneſs , 
and that they were not ſenſleſs of the hardſhip of his Lordſhips Caſe , 
and of the greatneſs of his ſufferings, 


That they were likewiſe ſenſible of the Kings deſires that his Lord- 
ſhip ſhould have nolonger Impriſonment than the Law requires ; and 
he confeſſed that the King had done as much as lay in hs power. 


That it was not denied , becauſe that Court could riot Bayl for Trea- 
ſon, for that they had a power to Bayl in all Caſes whatſoever, if the 
Court ſaw cauſe: Neither would the Indi&ment which was found a- 
gainſt him about Sir Edmond: Bury Godfrey have hindred ; nor was it 
the Order of the Houſe of Lords which hindred them ; But that rhey 
were to a&there according to Law, and he prayed his Lordſhip to con- 
fider that they could not relieve him according to Law. 


That he did agree to ſome things mentioned by his Lordſhip , and 
that it was a very hard Caſe he ſhould lye ſo long in Priſon ; but here 
was the miſery, they could only compaſſionate him , for that his 


Lordſhip was impriſoned by an higher Hand, and where -they hed no 
power to intermeddle, 


He inſtanced in Inditments for Treaſons, and ſeveral other great 
Crimes, in which they could Bayl men, but in this Caſe; ihe Supream 
Juriſdiftion of the Nation had laid their hands upon it, which was 
attended by the Houſe of Commons with an Impeachment. 


- Whether their Lordſh'ps had cauſe, or not cauſe to commit his 
Lordſhip, they could not Inſpe&t; But that they ought to believe that 
his Lox ip was juſtly Committed, and that their Lordſhips in their 
mature Deliberation would do nothing unjuſtly; 


He ſaid, That they had a JuriſdiQion over all the Courts in the 
Kingdom (that only excepted) and as it would be very Incongruow 
for an Inferiour Conrt to Bayl whom they had Committed , or to call 
their Proceſſes tn queſtion , ſo would it be in like mianner for them to 

ds 
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do in this Caſe, becauſe the Lords exceed their Juriſdition, and were 
above them : He ſaid alſo, That the Opinion of all the Judges in Erg- 
land had been taken therein, and had delivered their Opinions, thar 
he could not be Bayled, and that the truth was, his Lordſhip was im- 
priſoned by too high a Court for them to Bay] him : But that his Lord- 
ſhip was not Tadefrnitely Impriſoned as he had alledged; for «whenever 
| bu Majeſty is pleaſed to call a Parliament, bis Lordſbip would have 
. remedy, 


That the King has power to do it when he pleaſes ; and for his Peo- 
ples good , no doubt he will when he ſees fit : But that at ſome time 
the Circumſtances of State differ from other times, and that it may 
not for ſome ſpace of time be thought convenient; and though this 
may prove miſctieivous to a ſingle Perſon , or totwo or three Perſons, 
yet ſuch things muſt be endured for the good of the Publique. He 
ſaid alſo, That if that Court ſhould commit a man for High Treaſon, 
and the King ſhould Adjourn them from time to time, that man' could 
not be Bailed untill they [at again : So that he. muſt confeſs ( as his 
Lordſhip'had ſaid ) that as this Caſe did happen , he was: under a 
Temporary Indefinite Impriſonment. 


He concluded which telling his Lordſhip , That he muſt be conten- 
ded to wait the Kings pleaſure when he would call a Parliament. 

That for his part , he was before of Opinion: that they could nor 
Bayl his Lordfhip, and he was fo' Kill. | 


Fhe Earl.of Danby to all this anſwered , that he muſt confeſs his 
Ears did tingle to hear his Lordſhip ſay , That ihe King had done « 
much as lay in his power ; when his Majeſty is bound both by his 
Coronation Oath, andby the Laws, toſce right done at' all times to 
his $ubjects.and he deſired to know whether rhs was not the Kings 
Court , and whether he had not depuied a Power 10then to ſee right 
done io all accordingly ? | 


He ſaid alſo , that he was now under greater amazement than be- 
fore , ſince his Lordſhip had both granted, That thi Court could Bay! 
any Treaſon, and that the Order of the Houſe of Lords did not hinder 


i; which till now he confeſt he had taken tobe the only obftrufion 
to his Liberty. | 


That he had hoped he had ſatisfied his Lordſhip, that although he 
was Impriſoned by an gher hand, yet hat the Bayling of him did not 
7 


Inmermeddie with the Furiſdiftion of that highey Fudicature , and 
he had yet heard nothing to ſhew him thar it'did. | 


_ That for what his Lordſhip had faid of the Opinion of all the Judges 
ia England, being taken in his Caſe, he muſt needs inform{his Lord- 
ſhip, that That was a miſtake; for that the Opinion of the Judges had 
never been asked in his particular Caſe, ſaving once, upon his Petitioa- 
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ing the King for Liberty to go to his Countrey Houſe at Wimbledon , 
awith a Guard, or otherwiſe , as his Majzſty ſhould think fit ; which 
Petition was referred by his Majeſty to the Jager; and they ( accor- 
ding to their wanted prudenc? and caution } did only Report that they 
thouglit his Majelly could not Legally grant the Petitioners requelt. 


That whercas his Lordſh.p ſaid , That he was not Indefinitely Ims 
priſoned, for that whenever hu Majeſty i pleaſed to call a Parlia- 
ment, be will have remedy; and that he mui} be content to await the 
King's pleaſure when he will call a Parhament; He took thoſe to be 
fuller Arguments than any himſelt had made, to prove that hi Im- 
priſonment was Indefinite , and at the Kings pleaſure, ſo that he 
was now more fully confirm'd than ever to be 7 that Opinion, and 
zorſbt that every manthat heard that Doftrine given for Law, niight 
fully conſider the conſequences of it, 


He faid further that his Lordſhip had miſtaken him in thinking 
that he had ſaid he was under a Temporary Indefinite Impriſonment , 
for that he had ſaid he was under an abſolute indefinite Impriſonment ; 
and that his Lordſhip had rather proved him to be ſo, than ſhewed 


afly thing to the contrary; nor did he know what Temporary Indefinite 
did mean, 


| The Lord Chief Juſtice then ſaid , That he was not a Judge at that 


time when the Judges Opinions were asked but deſired his Br. Fones to 
relate how it was. | 


Mr. Juſtice Jones then ſaid , That he remembred the Caſe had been 
put tothe Judges, Whether the Lords in the Tower might be Bayled, 
and that it was then the Opinion of the Judges that they might nor; 
but he ſaid hedid think the Earl of Danby was not particularly con- 
cerned in the queſtion at that time , but that it related to the Popiſh 
Lords only, and that there was much difference betwixt his Lordſhips 
Caſe and theirs , Beſides he did think that was at a time when there 
was aday appointed for the meeting of a Parliament. 


The Earl of Danby then ſaid , that the queſtion which was put at 
that time to the Judges about the Popiſh Lords, did not concern 
his caſe at-all , for that it differed from theirs in very many particulars, 
which he had already mentioned , vzz, Of no Oath againſt him, No 
ſpecial Treaſon alledged,8&c. which he was loth to trouble them with 
Repeating again;but he ſuppoſed that the then Opinion of the Judges, 

ought not to be made any Argument againſt him. 


He faid alſo, that the Lord Chief Juſtice had argued very ſtrongly 
for hims; For that it was true, That the King might call a Parlia- 
ment when he pleaſed, but if therefore a Man muſt flay in Priſon till 
the King did pleaſe to do ſo, he may( by that very Argument) lye 
there all his life-time if the King pleaſes ; which confirms what he 
: - hag 
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had been agreat partof this time , labouring to prove ; and he ſaid, 
he muſt conteſs he did expe to have heard ſtronger and more power- 
fulArguments to have convinc'd him that he was in the wrong in what 
he had ſaid ; but that now he was more incourag'd than betore , not 
to give over a Cauſe which did ſo much concern every Man in Er 
gland. 


The Lord Chief Juſtice then ſaid , that his Lorſhip was miſtaken in 
believing that That Court did keep him in Priſon, tor that he was not 
keptin Priſon by them, but by a ſuperiour Court, which was too big for 
them to meddle with , or to examine what they did 


To this his Lordſbip anſwered , That he had wrong done. him , 
which muſt be done by ſome body., and that it was a Maxim of the 
Law , That the King could do no mn —_ ( being adviſed by his 
Courts ) beſides, that his Majeſty had twice thew*djhis Conſent in that 
Court to have him Bayl'd, Neither could he ſay, that the Lords did 
him wrong , becauſe there was nothing in their Order to hinder his 
being Bayled, ( beſides their own praQice to the contrary Jand it 
ſeemed now to be ſaid , that it was by the Law, and not by the Or- 
der, that he was kept a Priſoner. He ſaid, he would not ſay that That 
Court did keep him a Priſoner, but by ſome body he was ſure he was 
kept Priſoner , but perhaps it might be by the Stars, fince he could 
not find who it was upon Earth that did it. 


He concluded that it he were legally Impriſon'd, yet by Magna 
Chartaand the Petition of Right &c. It was impoſſible for an Engliſh 
Man to be without ſome cer:tazn proſpect of relief in a reaſonable time, 
they being to have Juſtice done them by the Law at all times , and 
without delay; and that he was .now in the. Kings proper Court for 
Juſtice, wherefore as his Lordſhip had given his own opinion, ſo he 
did deſire that every Judge would be pleaſed todcliver theirs ſeyeral- 
ly. | 


Then Mr, Juſtice Foxes ſaid , that he was not ready to give any pre= 
ſent Opinion, there having been ſo much , and ſome things ſo mate- 
rially ſaid by his Lordſ{bip; but that for his better ſatisfaction he did 
deſire to ask his Lordſhip a queſtzon, in a.point which did much tick 
with him, and would go a great way in guiding his Judgment ; and 
he was confident that his Lordſhip was as able to give him an anſwer 
toit as any Man; which was this , His Lordſhip ( he ſaid ) had been 
charg'd with Treaſon by an Impeachment , and had pleaded a Pardon 
to the Impeachment before the Lords ; He ſaid he took that Plea to 
be a Tacite Confeſſion of guilt in Law, ( though the Party were ne- 
ver ſo innocent ) and then it had been a Tacite pleading of Guilty , 
inſomuch that he did believe, there could be no admittance of any 
Second Plea, andif ſo, hedid confefs he did not ſee how that Court 
could rhen have any thing to do with his Lordſhipin that Caſe ; bur ir 
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was what he had not yet well conſidered ( though at reſent he took 
the Law to be ſo )and he diddeſire to hear what his | ordibip did ſay 


 tocthat? 


- His Lordſhip anſwered , that he gave him great thanks for letting 
him clear any Objedons, and giving him liberty to anſwer them as 
well as he could. That this indeed was a queſtion of Law , which he 

' was but little vers't in, but that he was at preſent able to ſay , that 
he had read the Opinions of fome great Men of the Law , to be other-- 
wiſe ; and inſtanced what the Lord Coke had ſaid upon the Caſe of 
Graneſend Biſhop of London 7. E. ;. whodid get a Writ of Diſcharge 
tothe Kings Bench, and did not take a Pardon , upon which he ob- 
ſerved the ſaid Lord Coke to have ſaid, That it may be he thought 
that the taking of a Pardon would have implied a confeſſion of the 
fault , and therefore went anew way ; but that was a miſtake, for 
that no Man that ts wiſe and well adviſed will refuſe God and the 
Kings Pardon, how of ten [o ever be may have it ; for there & no Man 
but offendeth God and the King almoſt every Day, and the Pardon 
# the ſafeſt and ſureſt way. 


And though at -preſent he ſaid he was not provided of Precedents 
in the Caſe, yet he remembred there was a Caſe of a Coyner tried at 
Durham upon a Pardon, where the Pardon proved defective, and 
yet he was allow'd to plead over. 


And he told bim, that the ſame queſtion had been moved in the 
Houſe of Lords upon his own Caſe, where divers Lords had declared 
themſelves, that they hoped it ſhould never paſs for Law amongit 
them , that a Man ſhould not have one Plea for bu Life , and gave 
for reaſon that if 'a Pardon was pleaded, and not adimiited to be good, 
then the Priſoner had depended upon what he thought had been a good 
Plea, but was adjudged by the Court not to be ſo, and then if he 
(bould not be admitted to plead over , it would be to inſnare a Mans 
Life, without giving him any Plea at all for it, And he concluded, 
ſaying, he thought that this queſtion was rather going into the Merits 
of his Cauſe, than to what he only demanded ; which was bur 
Bayl. 


Mr, Juſtice Dolbes thei faid he thuſt acknowledge there was a vaſt 
difference betwixt his Lordſhips Caſe and the Caſe of the Popiſh Lords 
in the Tower ; in many Material particulars, which his Lordſhip had 

mentioned , and he muſt confeſs that be thought it one of the hardeſt 
Caſes in England: He ſaid alſo, that he could not but differ from what 
his Br. Zones had ſaid, as to the not having liberty to plead over, for 
that he was of Opinion his Lordſhip ought not to be debarred from 
having a ſecond Plea, if the Pardon ſhould be over-ruled, and if (I 
did not miſtake him ) he cited the inſtance of one Hetleys Caſe ( or 
ſuch a name) and he faid that 'his Lordſhip had ſaid ſo many things 
of great conſequence , that he thought it did very well deferve ory 
cr 
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ther conſideration, but if he ſhould be put to give any preſent anſwer, 
be muſt then ſay ( as my Lord Chiet Jultice had done that he thought 
they could not Bayl his Lordſhip , bur he thought it might well de- 
ſerve further conſideration. 


Mr, Juſtice Raymond then faid , That his Lordſhips Caſe. had ſo 
many weighty Circumſtances in it , as ought to make it to be-very 
well conſidered, before any Opinion could be delivered in it. That 
for what had been ſaid by his Brother Foxes , about the Pleading over 
or not, he thought that did not properly lye before them 1n that place, 
That his Lordſhip had ſaid ſome things , to which he thought full an- 
ſwers might be given , but that he had alſo faid ſome 1hings, to which 
he thought it would not be ſoeaſy to anſwer. That for his part he 
thought it was a Caſe which might well deſerve the conſideration of 


more of the Judges , betwixt this and the next Term, and that he 


muſt acknowledge he muſt further conſider it , before he would pre- 
ſume to give any Opinion at all upon ir. 


A Council at the Bar then moved , that a Rule of Court might be 
mw to bring his Lordſhip thither again, the firſt day of thenext 
erm. 


TheLord Chief Juſtice ſeemed diſpleaſed with the forwardneſs of 
that Counſel, and the Earl of Dandy Excuſed it, ſaying it was not moy- 
ed by his deſire or direQions ; but ſaid, that was all one as to him, 
whether there were any Rule ot Courtor'no, for that they. were 
like to be troubled with him again, and that he ſhould not cakly give 
over a Cauſe, wherein he took the liberty of the Subje& in General 
to be as deeply concern'd as himſelf , and wherein he had found fo lit- 
tle to be ſaid againſt him, that he did believe he ſhould be as trouble- 
ſome to them as ever Judge Jenkins had been heretofore in the def- 
fence of Engliſh Liberty. | 


The Lord Chief Juſtice then ſtanding up ſaid, My Lord, your 
Lordſhip muſt for the preſent be content to be remanded ; and ſpeak- 
ing to the Lieutenant of the Tower's Officer , told him, he muſt 
calls back his Priſoner. 


And then the Lord Chief Juſtice immediately leſt the Court. 


